T.C. Meno. 2006-220

UNI TED STATES TAX COURT

NELSON |. AND ESTHER S. GOODMAN, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 21917-04L. Fil ed Cctober 23, 2006.

Martin D. Tropper, for petitioners.

Al ex Shlivko, for respondent.

MVEMORANDUM OPI NI ON

DEAN, Special Trial Judge: This case is before the Court

on respondent's notion for summary judgnment filed pursuant to

Rul e 121.

Rul e references are to the Tax Court Rules of Practice

and Procedure. Section references are to the Internal Revenue

Code of 1986 as anended. The notion arises in the context of a

petition filed in response to a Notice of Determ nation
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Concerning Col l ection Action(s) Under Section 6320 and/or 6330
t hat respondent sent to petitioners. At the time the petition
was filed, petitioners resided in Lawence, New YorKk.

Backgr ound

Oigin of the Tax Liability

Petitioners tinely filed their Federal income tax return for
1995 without remttance. The tax shown on the return was
assessed, and notice and demand was issued. The tax was paid on
Cct ober 16, 1997.

The return was subsequently exam ned, and a deficiency in
i ncone tax was proposed. One of the issues in the exam nation
was the treatnent of certain stock as section 1244 stock. Martin
D. Tropper (M. Tropper), pursuant to a power of attorney, was
petitioners’ representative in the adm nistrative proceedings.

M. Tropper was not, at the time, admtted to practice before the
United States Tax Court.

Petitioners could not reach an agreenent with the
Comm ssi oner on the proposed deficiency, and a statutory notice
of deficiency was issued. Petitioners filed pro sese a petition
with the Tax Court at docket No. 1262-01S for redeterm nation of
the deficiency for 1995. Petitioners signed on February 10,

2002, a stipul ated decision docunent in which they agreed: (1)
To a deficiency of $26,955.75, (2) that they had no liability for

the section 6662 accuracy-related penalty, and (3) that “interest
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w Il be assessed as provided by | aw on the deficiency”. The
deci sion was entered by the Court on February 25, 2002, and the
assessnment was made on July 22, 2002.

Admi nistrative Activity

Notice and demand was issued for the deficiency assessnent
foll owed by several additional notices of tax due. Receiving no
response or paynent, respondent sent to petitioners Letter 1058,
Final Notice of Intent to Levy and Notice of Your Right to a
Hear i ng.

Petitioners filed a tinely Form 12153, Request for a
Col l ection Due Process Hearing. Attached to the Form 12153 was a
statenment that petitioners had not agreed to pay any interest
because “there was still a question whether the Internal Revenue
Service was entitled to” the deficiency. According to the
statenent, petitioners agreed to pay “$26,927.67",! in essence,
only because an Internal Revenue Agent told themthat they “could
wor k out an affordabl e paynent schedule.” The statenment cites as
petitioners’ objective in the section 6330 hearing the
presentation to Appeals of “docunentation with the view to
di scharge of the original assessed bal ance.”

The Appeals officer who conducted the hearing infornmed

petitioners that because the underlying tax liability had been

The actual ampunt to which the parties agreed was
$26, 955. 75.
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litigated, it could not be the subject of the hearing. He also
informed themthat because a “collection information statenent”
and proposal to pay the tax were not presented, there were no
collection alternatives avail abl e.

Petition

Aletter with an attached docunment titled “NOTI CE OF
PETI TION' was received by the Court on Novenber 15, 2004,
regarding the notice of determ nation received by petitioners.
The letter was signed by M. Tropper, who was still not admtted
to practice before the Tax Court. Petitioners subsequently filed
pro sese an anended petition in which they asserted that the
i ssue is “whether a proper deduction was taken under section 1244
of the IRS Code for ny taxable year 1995.”

Di scussi on

Respondent reasons that since the only issue that
petitioners raise questions the existence and anount of the
underlying tax liability, he is entitled to a ruling in his favor
as a matter of |aw

All of petitioners’ argunents are addressed to their
deficiency proceeding or to the precedi ng or succeedi ng
adm ni strative events.

Standard for Granting Summary Judgnent

The standard for granting a notion for sunmary judgnment

under Rule 121 is stated in the Rule as foll ows:
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A decision shall * * * be rendered if the pleadings,
answers to interrogatories, depositions, adm ssions,
and any other acceptable nmaterials, together with the
affidavits, if any, show that there is no genui ne issue
as to any material fact and that a decision may be
rendered as a matter of law. * * * J[Rule 121(b).]

The noving party has the burden of show ng the absence of a

genui ne issue as to any material fact. See Espinoza v.

Comm ssioner, 78 T.C. 412, 416 (1982) (and cases cited therein).

The evi dence of the nonnpbvant is to be considered in the
light nost favorable to him and all justifiable inferences are

to be drawn in his favor. Adickes v. S.H Kress & Co., 398 U. S.

144, 158-159 (1970). There is, however, no issue for trial
unl ess there is sufficient evidence for the finder of fact to

find in favor of the nonnoving party. First Natl. Bank v. Gties

Serv. Co., 391 U S. 253, 288-289 (1968). The nonnovant’s

evi dence nust be nore than nerely col orable. Donbrowski v.
Eastland, 387 U. S. 82, 84 (1967) (per curiam. |If the
nonnovant’s evidence is not significantly probative, summary

judgnment nmay be granted. First Natl. Bank v. Cties Serv. Co.,

supra at 290.

Respondent argues that as a matter of |aw petitioners’
argunment concerni ng whet her stock was section 1244 stock was a
potential issue in the prior Tax Court litigation and is
precluded fromlitigation in this case due to statutory and

casel aw principles. The Court agrees with respondent.
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Res Judicata - C aimPreclusion

Petitioners are precluded by operation of the judicial
doctrine of res judicata fromcontesting their incone tax

deficiency for 1995. The Suprene Court in Conm Ssioner V.

Sunnen, 333 U.S. 591, 597 (1948), summari zed res judicata, also
known as cl ai m preclusion, as foll ows:

The rul e provides that when a court of conpetent
jurisdiction has entered a final judgment on the nerits of a
cause of action, the parties to the suit and their privies
are thereafter bound “not only as to every matter which was
of fered and received to sustain or defeat the claimor
demand, but as to any other adm ssible matter which m ght
have been offered for that purpose.” Cromaell v. County of
Sac, 94 U. S. 351, 352. The judgnent puts an end to the
cause of action, which cannot again be brought into
litigation between the parties upon any ground whatever,
absent fraud or sonme other factor invalidating the judgnment.

* * %

As to the application of the doctrine in the context of tax
litigation the Court stated in Sunnen:

| ncone taxes are |evied on an annual basis. Each year is the
origin of a newliability and of a separate cause of action.
Thus if a claimof liability or non-liability relating to a
particular tax year is litigated, a judgnent on the nerits
is res judicata as to any subsequent proceeding involving
the same claimand the sane tax year. * * * []1d. at 598.]

As a general rule, where the Tax Court has entered a
decision for a taxable year, both the taxpayer and the
Comm ssioner (with certain exceptions) are barred fromreopeni ng

that year. Henmm ngs v. Conm ssioner, 104 T.C 221, 233 (1995).

It has al so been held that “the Tax Court’s jurisdiction, once it
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attaches, extends to the entire subject of the correct tax for

the particular year.” Erickson v. United States, 159 CG. d.

202, 309 F.2d 760, 767 (1962).
An agreed or stipulated judgnent is a judgnent on the nerits

for purposes of res judicata. Baker v. IRS, 74 F.3d 906, 910

(9th Cr. 1996); accord Erickson v. United States, supra at 768;

Krueger v. Comm ssioner, 48 T.C 824, 828-829 (1967); see also

United States v. Intl. Bldg. Co., 345 U S. 502, 503-506 (1953)

(uphol ding res judicata effect of stipulated Tax Court
deci si ons).

Respondent issued to petitioners a notice of deficiency for
1995. Petitioners petitioned for redeterm nation, and the case
was concluded without trial by entry of a stipulated decision on
February 25, 2002. Petitioners, however, argue that res judicata
does not apply because petitioner, Nel son Goodnan, “believed that
Petitioner would be entitled to a hearing by the IRS
not wi t hst andi ng subm ssions to the Tax Court”. Petitioners also
all ege that they were msled by an agent of respondent into
t hi nki ng that the deficiency was open for further consideration;
essentially they are asserting an estoppel against respondent.
Petitioners have provided no authority for the proposition that
m st ake or estoppel is an exception to the application of res

j udi cat a.
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Because the decision in petitioners’ deficiency case was not
appeal ed and has since becone final, res judicata precludes
petitioners fromnow disputing the validity of the underlying
l[tability in this collection action.

The Court concludes that the circunstances of this case neet
the prerequisites for application of res judicata and that
petitioners are precluded under the doctrine fromchall enging

their underlying liability in this proceeding. See Newstat V.

Conmi ssioner, T.C. Menp. 2004-208.

Statutory Preclusion Under Section 6330

Res judicata is not the only rule of |aw precluding
petitioners fromcontesting their deficiency here. Section
6330(c)(2)(B) also precludes themfromrelitigating the
underlying tax liability in this case. A taxpayer may present at
a section 6330 hearing challenges to the existence or anount of
the underlying tax liability “if the person did not receive any
statutory notice of deficiency for such tax liability”. Sec.
6330(c) (2) (B)

That petitioners received a notice of deficiency for 1995 is
not in dispute. Because petitioners received the notice and
contested the deficiency before the Court, they cannot challenge
the underlying liability in this section 6330 proceeding and are

therefore, as a matter of |law, precluded fromraising the issue.
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Respondent’s Direct Communi cation Wth Petitioners

Petitioners’ attorney, in petitioners’ objection to
respondent’s notion, conplains that respondent’s counsel served
the notion for summary judgnment directly on petitioners w thout
providing himw th a copy or notice of the notion. The issue,
along with simlar conplaints he raised at the hearing, is
irrelevant to a decision on the notion for summary judgnent, and
is also inappropriate. M. Tropper did not enter his appearance
in this case until Decenber 28, 2005; petitioners were pro sese
until that tinme. The notion for summary judgnent was filed
Novenmber 10, 2005. By Court Rule, papers and docunents are
generally served on the parties unless there is counsel of
record. Rule 21(a) and (b)(2); see also Rule 24(b).

Concl usi on

Petitioners have failed to show that there is a genuine
issue of material fact for trial, and respondent’s notion for

summary judgnent will be granted.

An appropriate order and

decision will be entered granting

respondent’s notion for sunmary

judgnent .



